DRAFT ANONYMITY ORDER

SUGGESTED FOR USE IN PERSONAL INJURY / CLINICAL NEGLIGENCE CASES

Note:  This draft order is a proposed alternative to the Court Forms template (PF10) for use in personal injury and clinical negligence cases in which there is a vulnerable protected party (assumed to be the Claimant) whose interests are assessed to require his or her identity to be protected.  Elements of PF10 are incorporated in the template below, where applicable, as well as wording from the Order made by the Court of Appeal in JXMX [2015] EWCA Civ 96.  Some of the provisions in PF10 may not be suitable for use in this context as being (i) unnecessarily burdensome and costly for the parties; and (ii) an infringement of principles of open justice that is greater than required by interest of the vulnerable party:  see the discussion in my blog post on the UKHRB.
This draft may require amendment to meet the needs of the particular circumstances of any case, including if the anonymity of a non-party, or a party that is not a ‘protected party’, is sought.
Any comments or suggestions for improvement of this draft order are welcome:  please email me at angus.mccullough@1cor.com 

Angus McCullough QC

2 May 2019 – revised draft 4 October 2020
[HEADING
]

Before 

[Judge]




sitting at
[Court]
, on


[date].  
UPON HEARING   
[Counsel / Solicitor].  

AND UPON
:

(1) Consideration of the Claimant’s Article 8 rights to respect for private and family life, and the Article 10 right to freedom of expression.
(2) It appearing that non-disclosure of the identity of the Claimant is necessary in order to protect the interests of the Claimant.
(3) The Defendant indicating its neutrality 
to the making of the order and there being no representations from the press or any other interested party.
AND PURSUANT to section 11 of the Contempt of Court Act 1981; and CPR rules 5.4C,  5.4D and 39.2(4)
IT IS ORDERED THAT:

1. The identity of the Claimant in these proceedings is protected and shall not be published.

2. Pursuant to CPR Rule 39.2(4),
 there shall not be disclosed in any report of these proceedings the name or address of the Claimant, or the Claimant’s parents, or any details that could lead to the identification of the Claimant.  The Claimant and the Litigation Friend
 shall be referred to as set out at paragraph 3 of this Order.

3. In any judgment or 
report of these proceedings, or other publication (by whatever medium) in relation thereto:

(1) The Claimant shall be referred to as “AB”
(2) The Litigation Friend shall be referred to as “CD”

(3) Any other details liable to lead to the identification of the Claimant (including any names of other family members or addresses) shall be redacted before publication.
4. Pursuant to CPR Rules 5.4C and 5.4D:

(i) A person who is not a party to the proceedings may obtain a copy of a statement of case, judgment or order from the Court records only if the statement of case, judgment or order has been anonymised in accordance with subparagraphs 3(1) to (3) above
.
(ii) If a person who is not a party to the proceedings applies (pursuant to CPR r.5.4C(1B) or (2)) for permission to inspect or obtain a copy of any other document or communication, such application shall be on at least 7 days’ notice to the Claimant’s Solicitor or Deputy
.
5. The  Court file shall be clearly marked with the words “An anonymity order was made in this case on [date of this Order] and any application by a non-party to inspect or obtain an copy document from this file must be dealt with in accordance with the terms of that Order.” 

6. Any interested party, whether or not a party to the proceedings, may apply to the Court to vary or discharge this Order, providing that any such application is made on notice to the Claimant’s Solicitor or Deputy, and that 7 days’ prior notice of the intention to make such an application is given. 

� The heading should be anonymised, as the general provision in the � HYPERLINK "https://www.judiciary.uk/wp-content/uploads/2019/04/PG-Pt-39-Anonymity-and-Privacy-Orders-Final-16-April-2019-1.pdf" ��17.4.19 Practice Direction� is for the orders to be published on the judiciary’s website.





�In cases that fall outside the scope of the procedure identified by the CA in JXMX, an application notice and evidence will be required, and should be referred to in the recital.


�and (2) reflect the wording in PF10


�Generally, NHS and other health body defendants express neutrality in relation to the making of an anonymity order to protect the identity of a vulnerable claimant.  However, it is advisable for defendants to ensure that the form of the order sought does not impose more extensive burdens than may be necessary, as all parties are likely to be affected by the terms of the order.


�The wording of this paragraph reflects that in the Order of the CA in JXMX at para 3, slightly adapted.


�‘the’ (rather than ‘his’ or ‘her’) Litigation Friend is used so that the form of order may be applied without adaptation to reflect the applicable pronoun, and to avoid revealing the sex of the Claimant.


�Aside from any judgment, this form of order does not require anonymisation of other Court documents – neither those documents that have been filed or served prior to the date of the order - nor those that will be thereafter.  This is deliberate.  Such provisions may be unduly onerous, and may be considered unnecessary in most personal injury or clinical negligence cases, given the terms of the order providing for (a) a prohibition on publication of identifying details in paras 1 to 3; and (b) the restriction on access to the Court file at paras 4 and 5.





Such broader provisions were not adopted by the CA in the order made in JXMX - although do appear in High Court form PF10.


�The substance of this wording is taken from the Order made by the CA in JXMX at para 4.


�CPR r.5.4D(2) provides that generally (and with some specified exceptions) applications made under r.5.4C do not require to be made on notice, “but the court may direct notice to be given …”.   The wording of para 4(ii) accordingly prevents an application being made without notice.
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