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Background: The Equality and Human Rights Commission

1. The Equality and Human Rights Commission (“the Commission”) is a statutory body established by the Equality Act 2006. The Commission has a statutory duty to promote equality and diversity, work towards the elimination of discrimination, promote human rights and build good relations between groups. The Commission has responsibilities in nine areas of equality (age, disability, gender, pregnancy and maternity, gender identity, race, religion or belief, sexual orientation and civil partnerships) as well as for human rights. 
2. The Commission is also an accredited “A” status National Human Rights Institution by the United Nations, which recognises its authoritative and independent role in promoting and protecting human rights in Britain.
Introduction to the Commission’s Response

3. The law of judicial review sets out the principles that govern the exercise by public authorities of their powers. Applications for judicial review have the important function of acting as a check on the exercise of power by public authorities, and to ensure that the decisions of public authorities are lawful. Judicial review plays a central role in protecting and vindicating the rule of law, and allows individuals to obtain redress where a decision is unlawful.

4. Since the enactment of the Human Rights Act 1998, judicial review has become the principal route for testing the compatibility of actions of public authorities with rights under the European Convention on Human Rights (“the Convention”). Judicial review is also the primary mechanism of ensuring that public authorities comply with the public sector equality duty in section 149 of the Equality Act 2010. The Commission considers that it is vital, therefore, that any limitations placed on the right to apply for judicial review do not impact upon access to justice.  Obviously, this is one of the important ways in which citizens can challenge the unlawful decisions of public bodies. 
5. The Commission welcomes the opportunity to comment on the proposed reforms to judicial review. Its principal position is, however, that:

(i) the case for reform of judicial review, as identified by the Ministry of Justice, is not in fact supported by evidence; and

(ii) it is not clear that the proposed reforms are necessary.
. 

The Evidence Supporting the Case for Reform

6. The Commission is not sure that the evidence advanced in the Consultation Paper supports the premise that there is a need for the changes proposed to the existing system of judicial review. 

7. The Ministry of Justice asserts, first, that there has been a significant growth in the use of judicial review to challenge decisions of public authorities. There has been an increase in the number of applications for judicial review,  although the increase has resulted almost entirely from immigration and asylum claims. 
8. Christopher Hood and Ruth Dixon
 analysed the Ministry of Justice’s Court statistics between 2004 and 2011. The table below shows the total number of applications for judicial review lodged in each year by type:

	Year
	Immigration/Asylum
	Crime
	Others
	Total

	2011
	8,649
	338
	2,213
	11,200

	2010
	8,122
	335
	2,091
	10,548

	2009
	6,660
	305
	2,132
	9,097

	2008
	4,643
	298
	2,228
	7,169

	2007
	4,344
	287
	2,059
	6,690

	2006
	4,084
	253
	2,121
	6,458

	2005
	2,863
	236
	1,797
	4,896

	2004
	2,221
	301
	1,685
	4,207


9. Two points are apparent from the table. First, the increase in applications for judicial review has been almost entirely as a result of an increase in the number of claims concerning immigration and asylum.
 Second, the number of non-immigration and asylum claims (criminal and other) has remained remarkably stable since 2004. That is despite the implementation of the Human Rights Act 1998, and despite the public sector equality duties placed on public authorities by the Equality Act 2010. 
10. None of the measures set out in the Consultation Paper are targeted specifically at reducing the number of immigration and asylum claims, or at limiting the effect of the number of those claims. That is unsurprising as the Government has already taken steps aimed at alleviating the effect on the Administrative Court of the volume of immigration and asylum claims. Specifically, the Administrative Court is empowered to transfer cases which challenge a decision by the Secretary of State for the Home Department’s to refuse to treat further representations in an asylum or human rights claim as a fresh claim to the Upper Tribunal,
 and the Crime and Courts Bill will, if enacted, permit all immigration and asylum claims to be heard by the Upper Tribunal. The Commission considers it likely that these measures will lead to a considerable reduction in the number of immigration and asylum claims dealt with by the Administrative Court and may, therefore, lead to a decrease in delays in those claims that continue to be dealt with by the Administrative Court. 
11. The Commission has noted above that the increase in judicial review claims is in immigration and asylum claims. The Commission may question whether the increase in judicial review claims  has any adverse consequences on stimulating growth and the promotion of economic recovery.
  
12. The Ministry of Justice asserts, second, that only a small number of applications for judicial review are successful and further, that success may result only in a “pyrrhic victory” with the matter being referred back to the decision-making body for further consideration in the light of the Court’s judgment.
 
13. The Consultation Paper notes that, in 2011, 7600 applications for permission were considered by the Administrative Court. Of these, 1,200 applications received permission (300 of which were granted permission at an oral hearing out of some 2,000 renewed applications). A total of 396 claims had a substantive hearing, of which in 174 cases the claimant was successful.

14. From this the Ministry of Justice draws the conclusion that a claimant is “rarely successful” in bringing a claim for judicial review.
 But this ignores the effect of settlement. The Consultation Paper notes that the Ministry of Justice does not keep figures on settlement or withdrawal,
 but as explained below the likely effect of settlement on the success rate of claimants cannot simply be ignored.

15. Settlement may occur after a claim is issued but prior to a decision on permission. In 2011, 3,600 claims (or almost a third of all claims)
 lodged at the Administrative Court did not have a decision made on permission. In very many of these cases this is likely to be because the claim was withdrawn by consent, or withdrawn by the claimant upon the defendant agreeing to reconsider the challenged decision.  

16. Settlement may also occur after permission is granted on a claim but prior to a substantive hearing. In 2011, although 1,200 claims were granted permission, only 396 claims proceeded to a substantive hearing. In other words, 804 claims (7% of all claims) were withdrawn after permission was granted. Again, in very many of these cases this is likely to be because the claim was withdrawn by consent, or withdrawn by the claimant upon the defendant agreeing to reconsider the impugned decision.  
17. Research undertaken by Varda Bondy and Maurice Sunkin on settlement in judicial review proceedings concluded that the “vast majority” of cases that settled did so in favour of claimants.
 The Commission considers that the available evidence, far from showing that claimants are rarely successful in judicial review claims, shows the contrary: that claimants often are successful, albeit that success is more commonly achieved by way of settlement rather than by an order of the Court following a substantive hearing.

 
18. Further, the Ministry of Justice’s suggestion that a claimant’s victory might be pyrrhic, as it would result only in the public authority reconsidering the decision, misunderstands the role of judicial review. The Commission observes that the “pyrrhic victory” point assumes that a decision will be the same once retaken lawfully; it may not be. But more fundamentally, this misunderstands the nature and purpose of judicial review. Judicial review is about ensuring that a public authority makes a lawful decision; it is not about ensuing that the claimant achieves the outcome in decision making that he desired. 
19. The Ministry of Justice asserts, third, that judicial review has negative consequences for public authorities in terms of delay in decision making and in terms of an undesirable caution in their decision-making. 

20. The Commission accepts that delays in the Administrative Court in concluding applications for judicial review are a cause for concern. The Commission considers that delays can also have particularly severe effects for individuals who may, for example, be without necessary community care services or be detained in immigration detention, whilst their application for judicial review is determined. 
21. The evidence is that very few public authorities are challenged by way of an application for judicial review more than a few times per year.
 The evidence does not support the proposition that claims for judicial review are making it more difficult for public authorities to carry out their functions.
Time Limits for Bringing a Claim

22. The Ministry of Justice proposed two amendments to the time limits for bringing a claim for judicial review. The first is to shorten the time limit. Planning and procurement decisions are suggested as being suitable cases in which the time limit should be shortened. The second is to amend CPR 54.5 so that any application for judicial review must be brought in respect of the first decision made by a public authority so as not to frustrate the application of the three month time limit. The Commission opposes both proposed amendments. 

23. The Commission considers that the current time limit strikes an appropriate balance between the rights of individuals to bring claims for judicial review, and the need for certainty in public authority decision making.

24. The Commission considers that any reduction in the present time limit would lead to a number of difficulties:
(i) A shorter time limit will impact adversely on access to justice.  Those making claims under the Human Rights Act 1998 or under the Equality Act 2010 may be homeless persons, persons in need of community care support, or detainees.  Such individuals and groups often find it difficult to access information or consult a solicitor, particularly in specialist areas of the law. 
(ii) Shortening the time limit will provide less time for the parties to engage in dialogue prior to the issue of proceedings. Research conducted by Varda Bondy and Maurice Sunkin concluded that even under the existing time limits there was often insufficient time for the parties to complete negotiations prior to issuing. 
 Claimant solicitors stated that they frequently had to issue prior to concluding negotiations to comply with deadlines; defendants stated that they were unable to take the necessary steps in time to avert proceedings. A shorter time period would result in many claims being issued in order to avoid the limitation period without the parties having exhausted their negotiation. It follows that cutting time limits may lead to an increase, rather than a decrease, in the number of claims issued. 
25. Further, there is no evidence advanced by the Ministry of Justice to support the proposition that the proposed reforms would have a positive effect by reducing delays. The Impact Assessment provides that it “has not been possible to monetise the aggregate benefits accurately as it is not known what volume of applications are not made within the proposed time limit”.

26. The Commission considers that the proposed amendment would be contrary to the principle in the Equality Act 2010 that conduct extending over a period is to be treated as done at the end of the period (see, for example, section 118). 

27. Further, the Commission considers that the proposed amendment would be contrary to the principle under the Human Rights Act 1998 that the date on which the act complained of took place means the date when a continuing act ceased, not when it began.
 The European Court of Human Rights has also held on a number of occasions that a claim is in time if the human rights breach is ongoing,

28. Further, in the Commission’s view the proposed amendment would have the undesirable consequence of undermining negotiations between the parties. It is not uncommon for a defendant public authority to agree to reconsider a decision in the light of pre-action correspondence before a claim is issued. That may happen in respect of the same decision on more than one occasion (particularly where the decision is a complex one, such as in age assessment claims). The present time limit permits a claimant to continue to negotiate with a public authority, knowing that he will not be time-barred from challenging the final decision. Under the proposed amendment, a claimant would have to issue protective proceedings. This would lead claims being issued unnecessarily, with resulting wasted costs and court time.
29. Further, the Commission considers that the proposed amendment would lead to uncertainty as to when proceedings needed to be issued. 

30. The Commission does not consider that access to justice would be protected by allowing the Court to extend time. This would lead to considerable uncertainty in issuing claims as to whether or not they would be time barred. It would result in considerable discretion for individual judges. Additional expense would be incurred by claimants in, for example, having to draft witness statements to explain the delay. 

Question 1: Do you agree that it is appropriate to shorten the time limit for procurement and planning cases to bring them in line with the time limits for an appeal in the same decision? 
31. No, the Commission does not consider that it would be appropriate to shorten the time limit for any judicial review claims: this includes procurement and planning claims. Rather, the Commission invites the Ministry of Justice to retain the present requirement in CPR 54.5 in all cases, namely that claims must be brought promptly, and in any event not later than three months after the grounds to make the claim first arose. 

Question 2: Does this provide sufficient time for the parties to fulfil the requirements of the Pre-Action Protocol? If not, how should these arrangements be adapted to cater for these types of cases? 
32. The Commission does not consider that the proposed time limits would permit sufficient time for the parties to comply with the Pre-Action Protocol. 

Question 3: Do you agree that the Courts’ powers to allow an extension of time to bring a claim would be sufficient to ensure that access to justice was protected?
33. The Commission does not consider that this would be sufficient for the reasons outlined above.

Question 4: Are there any other types of case in which a shorter time limit might be appropriate? If so, please give details. 
34. No, please see answer to question one.

Question 5: We would welcome views on the current wording of Part 54.5 of the Civil Procedure Rules and suggestions to make clear that any challenge to a continuing breach of multiple decision should be brought within three months of the first instance of the grounds and not from the end or latest incidence of the grounds.
35. As explained above, the Commission does not consider that it is necessary or sensible to amend CPR 54.5 in the manner proposed.
Question 6: Are there any risks in taking forward the proposal? For example, might it encourage claims to be brought earlier where they might otherwise be resolved without reference to the court?

36. As explained above, the Commission considers that the proposal would encourage claimants to issue claims on a protective basis, prior to concluding negotiations with the public authority. Further, the proposal would lead to uncertainty as to when a claim ought to be issued.

Applying for Permission

37. The Ministry of Justice proposes to remove the right to an oral hearing in two situations: first, then there has already been a prior judicial process involving a hearing considering substantially the same issue as raised in the judicial review claim; and second, in cases in which the Judge, on the papers, has determined to be “totally without merit”. 
38. The Commission notes, first, that the evidence marshalled in support of the proposition that reform is needed lacks evidence to support it The Consultation Paper refers to “anecdotal evidence” that in judicial review proceedings the claimant seeks to reargue substantially the same points but in a different forum.
 No quantitative evidence is provided by the Ministry of Justice as to how many cases are marked as “totally without merit” by the Court each year, and therefore the extent to renewal of such cases is a genuine problem for the Court and for public authorities. There is no analysis of how many claims marked as being “totally without merit” are granted permission at a renewal hearing. Further, there is no evidence advanced to support the proposition that the proposed reforms would achieve the desired aim of weeding out weak claims at an early stage; indeed, the Impact Assessment accepts that it “has not been possible to monetise the aggregate benefits accurately as the number of oral renewals which would be affected by the proposal is not known with certainty”.

39. Second, the Commission notes that the proposals would remove the important right to have an oral hearing. Many claimants, and in particular litigants in person, find that it is easier to express their claim orally than in writing. The removal of the right to an oral hearing would cause them significant disadvantage.
40. Third, Commission considers that more research needs to be carried out to asses the existing judicial review procedure is causing a problem without carrying out this exercise it is difficult to assess what reforms are needed.  Once the research has been obtained it will then be possible to consider the issue of reform.

41. Further, and in respect of both proposals, the Commission is concerned that the proposal assumes the correctness of the decision on permission on the papers. In fact research has demonstrated that there is considerable variance between Judges in their decisions on the paper.
 The right to renew to an oral hearing is a valuable safeguard to ensure consistent judicial decision making on permission applications.
42. Form 86B, the form that is required to be lodged when a claimant renews his application for permission to seek judicial review, has recently been amended by the Administrative Court. It now require the lawyers to certify that where a claim has been refused as being totally without merit, the reasons for the refusal have been considered and that the claim is properly arguable. In a series of recent cases, the Administrative Court has demonstrated that it has sufficient powers to deal with claims that are renewed and which are not properly arguable.

Question 7: Do you agree with the proposal to use the existing definition of a court as the basis for determining whether there has been a “prior judicial hearing”? Are there any other factors that the definition of “prior judicial hearing” should take into account?
Question 8: Do you agree that the question of whether the issue raised in the Judicial Review is substantially the same matter as in a prior judicial hearing should be determined by the Judge considering the application for permission, taking into account all the circumstances of the case?
Question 9: Do you agree that it should be for the defendant to make the case that there is no right to an oral renewal in the Acknowledgement of Service? Can you see any difficulties in this approach?

43. The Commission would be concerned about a decision being made to restrict peoples' rights without proper evidence about the problem.  The Commission opposes the proposal to restrict the right to an oral renewal where there has been a prior judicial hearing of substantially the same matter for the reasons explained above.
Question 10: Do you agree that where an application for permission has been assessed as being “totally without merit”, there should be no right to ask for an oral renewal?

44. The Commission does not agree with this proposal for the detailed reasons set out above.

Question 11: It is proposed that in principle this reform could be applied to all Judicial Review proceedings. Are there specific types of Judicial Review case for which this approach would not be appropriate?

45. As explained in response to Question 10: the Commission does not agree with the proposal to remove the right of an oral renewal from cases in which the application has been assessed as being “totally without merit”. The Commission’s opposition applies to all applications for judicial review. The Commission considers that this proposal would be particularly inappropriate for cases in which the claimant is a litigant in person.

Question 12: Are there any circumstances in which it might be appropriate to allow the claimant an oral renewal hearing, even though the case has been assessed as totally without merit?

46. See response to Question 10.

Question 13: Do you agree that the two proposals could be implemented together? If not, which option do you believe would be more effective in filtering out weak or frivolous cases early?

47. The Commission does not accept that either proposal is justified or necessary. The Commission considers that there is no evidence to support the proposition that either proposal would be more effective in filtering out weak or frivolous cases than the present system. 
FEES
48. The Commission opposes the proposal to charge a fee to renew the oral application. This will increase the costs of litigation for those individuals who are not eligible for a fee remission. The Commission is concerned that this will have a negative effect on access to justice for this group of claimants. 
49. The Commission supports the decision of the High Court in the case of R - v - Lord Chancellor ex parte Witham.  (1197)  2 ALL ER779.  Lord Justice Rose held that the Lord Chancellor had no power under existing legislation to prescribe court fees in such a way to deprive a citizen of his constitutional right of access to the court.  An increase in fees will deny persons on low incomes access to the courts by way of a judicial review case.  Such persons will be unable to seek justice from the courts.  This is in breach of the European Convention on Human Rights.  Lord Justice Rose ruled in the Witham case that a decision to increase fees to those in fundamental hardship, is ultra vires as it violates a persons right to access a court.  The Commission submits that any decision to increase or introduce fees for persons on a low income would similarly be ultra vires.  The High Court also found that every citizen has a right of unimpeded access to a court as a constitutional right.  This right can only be taken away by an act of parliament.
Question 14: Do you agree with the proposal to introduce a fee for an oral renewal hearing?

Question 15: Do you agree that the fee should be set at the same level as the fee payable for a full hearing, consistent with the approach proposed for the Court of Appeal where a party seeks leave to appeal?

50. The Commission does not agree with this proposal for the reasons set out above. 

Impact Assessment and Equality Impacts
51. The Commission notes that there has not yet been an equality impact assessment undertaken in respect of the proposed changes. The Consultation Paper accepts that it is reasonable to assume that there will be adverse impacts on the characteristics of race and religion/belief, but that as comprehensive information is not collected about the protected characteristics of court users generally, or of those who claim for judicial review, this limits an understanding of the potential equality effects of the proposals. 
52. The Commission considers that all of the aims in section 149(1) of the Equality Act 2010 are potentially engaged by the proposals. For a body to give proper consideration to the aims set out in section 149(1), the courts have made clear the need to collate relevant information in order to have evidence-based decision making, see R (Rahman) v. Birmingham City Council [2011] EWHC 944, per Blake J at §35(3). Further, a body subject to the duty will need to be able to show that it had adequate evidence to enable it to have due regard, Child Poverty Action Group v. Secretary of State for Work and Pensions [2011] EWHC 2616 at §76 and R (Lunt) v. Liverpool City Council [2009] EWHC 2356, per Blake J at §§43-45. 

53. It is not lawful for a body subject to the duty to say that it cannot meet the duty as it does not have the relevant evidence. The Commission considers that if the Ministry of Justice does not have the relevant evidence to inform consideration of the effects of the proposal on persons with protected characteristics, it ought to collect it prior to implementing the proposals. 
54. Whilst the Commission welcomes the invitation for consultees to state whether they consider that particular groups would be affected, it does not consider that this is likely to provide a sufficiently accurate evidential base for measuring the impact of the proposals on persons with protected characteristics.  

55. The Commission is concerned that without accurate data on those persons who make claims for judicial review, the effects of the proposals on those with protected characteristics cannot properly be understood.

56. The Commission considers it to be likely, as assumed by the Ministry of Justice, that the proposals will have a disproportionately negative effect on the characteristics of race and belief given the large number of immigration and asylum claims. 

57. The proposals may, however, have a wider disproportionately negative effect on persons with protected characteristic beyond immigration and asylum claims. Many of the “other” category of claims involve matters such as housing, education and community care (commercial judicial reviews, in matters such as planning, being comparatively infrequent). These types of claims involve vulnerable claimants, who are often in the lowest socio-economic groups, who may well disproportionately have protected characteristics. For example, claimants in community care cases will very often be disabled persons. The Commission is very concerned that there is no method to analyse the effects of the proposed changes on persons with protected characteristics. 
58. For all of these reasons, the Commission urges the Ministry of Justice not to implement any of the proposals set out in the Consultation Paper, but to maintain the status quo. The Commission considers that this system strikes the correct balance between the rights of individuals and the needs of public authorities.
Question 16: From your experience are there any groups of individuals with protected characteristics who may be particularly affected, either positively or negatively, by the proposals in this paper?
59. See above. 
Equality and Human Rights Commission
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�  Varda Bondy and Maurice Sunkin, “Settlement in Judicial Review Proceedings” [2009] Public Law 237, 244-245.


�  Impact Assessment at page 2.
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